
1   As I explain below, I have serious doubts that the receipts showed
anything of the sort.

United States v. Gutierrez-Cisneros, No. 05-50196

KOZINSKI, Circuit Judge, dissenting:

This should have been an easy case.  Defendant was driving a car that had

been reported stolen, with over 15 pounds of marijuana in the trunk.  With no

encouragement, defendant volunteered to an officer at the scene that he had

smuggled the marijuana for money and that he knew about a drug operation in

Guadalajara.  For reasons that are hard to understand, however, the prosecution

muddied the waters by introducing—over defendant’s objection—two pawn shop

receipts.  Because the government did not argue on appeal that the district court’s

error in admitting these receipts was harmless, we must reverse defendant’s

conviction.

According to my colleagues, the pawn shop receipts were relevant to

“buttress[ ] the credibility of [defendant’s] admission that he ‘needed the cash,’ ”

maj. at 2,1 something he had denied on the stand.  But why do we care whether

defendant needed cash at the time of his arrest?  I can think of only two reasons,

both bad.

One reason for proffering the receipts would have been to show defendant’s
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character for untruthfulness.  Defendant’s testimony that he didn’t need cash when

he was arrested contradicted his statement at the time of his arrest that he did need

cash.  But, as explained below, defendant’s need for cash was not relevant in and

of itself.  Rather, the need for cash was relevant only to show that defendant lied

about needing cash, and therefore that he might have lied about other things (such

as his claim, at trial, that he didn’t know about the drugs).

The problem, of course, is that “[s]pecific instances of the conduct of a

witness, for the purpose of attacking or supporting the witness’ character for

truthfulness . . . may not be proved by extrinsic evidence.”  Fed. R. Evid. 608(b). 

The receipts were extrinsic evidence.  Under Rule 608(b), the receipts were

inadmissible to cast doubt on defendant’s character for truthfulness.

A second reason would be to show motive, that is, that defendant smuggled

drugs into the country because he needed money.  But, as we explained in United

States v. Mitchell, 172 F.3d 1104 (9th Cir. 1999),

[p]overty as proof of motive has in many cases little tendency to make
theft more probable. Lack of money gives a person an interest in
having more.  But so does desire for money, without poverty.  A rich
man’s greed is as much a motive to steal as a poor man’s poverty. 
Proof of either, without more, is likely to amount to a great deal of
unfair prejudice with little probative value.

Id. at 1108–09.  Under Mitchell and Federal Rule of Evidence 403, the pawn shop
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2   Although defense counsel did not state the basis for her objection, see
Fed. R. Evid. 103(a)(1), that was because she got only as far as “Your Honor—”
before the district court cut her off and overruled the objection.  Because defense
counsel was not given a chance to state the basis for her objection, we must assume
that she would have articulated the correct objection if allowed to speak.

receipts were inadmissible to prove motive.

My colleagues argue that the evidence was relevant because “[defendant’s]

failure to redeem his pawned goods is consistent with and buttresses the credibility

of the admission that he ‘needed the cash,’ ” therefore “tend[ing] to show he did

know of the marijuana.”  Maj. at 2.  But what does needing cash have to do with

knowing there was marijuana in the car?  At best, the need for cash was a non-

sequitur; at worst, it was a prejudicial thumb on the scale of defendant’s guilt.  See

Mitchell, 172 F.3d at 1108–09.

Because defendant raised a timely objection to admission of the receipts,2

and because the government inexplicably failed to argue harmless error on appeal,

we can affirm defendant’s conviction only if the harmlessness of the district court’s

error is not reasonably debatable.  See United States v. Gonzalez-Flores, 418 F.3d

1093, 1101 (9th Cir. 2005).  Personally, I don’t see how receipts of two-month old

pawn transactions for $40 worth of merchandise show anything about defendant’s

financial status at the time of his arrest.  But my colleagues believe otherwise, and

they are reasonable men.  Accordingly, the harmlessness of the district court’s
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error was reasonably debatable, see id., and we must reverse defendant’s

conviction.


